
EX PARTE OR LATE FILED

@Cincinnati Bell
TeIephone~

P.O. Box 2301
Cincinnati, Ohio 45201

September 13, 1994

Mr. William F. Caton
Acting Secretary
Federal Communications Commission
1919 M Street, NW, Room 222
Washington, DC 20554

RE: Ex-Part. Pr••entation
Cincinnati Bell Telephone's Petition for Waiver
of Section 24.204 of the Commission's Rules to
Permit Full Participation in Broadband PCS
License Auctions

AND
Cincinnati Bell Telephone's Request for Stay
in the matter of Amendment of the Commission's
Rules to Establish New Personal Communications
Services: and Implementation of Section 309 (j)
of the Communications Ac - Competitive
Bidding, Dockets 90-314 & 93-253

Dear Mr. Caton :

In accordance with Commission rules governing ex-parte
presentations, please be advised that today, Mrs. Debby Disch,
Vice-President-Marketing and Strategic Planning, William D.
Baskett and Tom Taylor, Counsel for Cincinnati Bell Telephone,
met with Commissioner Andrew Barrett's Special Advisor, James R.
Coltharp. The discussions covered issues associated with the
above referenced proceedings. Cincinnati Bell Telephone's
position on such issues are of public record.

I am filing two copies of this letter and the corresponding
documents in accordance with Section 1.1206 (a) of the
Commission's rules. Please contact Mrs. LYnda Breen, Federal
Docket Manager on (513}397-1265 if you have any questions.

Sincerely,

Attachments
No. of Copies rec'd,--_O__
UstABCDE



201 !. FoUl'lh St.. 102 - 310
P. O. Box 2301
ClnciMati. Onio 45201·2301
PhOne: (513\397·1210
Fu: (513\2'-'-9115

DOCKET FilE COpy ORIGtNAL
July 21, 1994

Mr. William F. Caton, Acting Secretary
Federal Communications Commission
1919 M Street, N.W., Room 222
Washington, D.C. 20554

In the Matter of:

Amendmenc of the Commission's Rules
co Establish New Personal
Communications Services: and

Implementation of Section 309(j)
of the Communications Act ­
Competitive Bidding

Dear Mr. Caton:

' •.1'. _

)
)
) GEN Docket No. 90-314 I
) RM-7140, RM-7175, RM-7618
)
)
)
) PP Docket No. 93-253
}

Enclosed please find an original and six copies of the
Cincinnati Bell telephone Company's Request For Stay, in the above
referenced proceedings.

Please date stamp and return the enclosed duplicate copy of
chis letter as acknowledgement of its receipt. Questions regarding
this document should be directed to Ms. Lynda Breen at the above
address or by calling (513) 397-1265.

A (~"

No. of CCJpie8 rec'~~/---­
UstABCOE
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JIeI.e tile
FEDEItAL COMMUNlCAnONS COMMISSION

WlllbiDpon, D.C. 2OS54

In the Matter of )
)

A_cbNat or t!ae C_'sdDD'S Ru.Ies )
to EstablIsh New Penonal CcnmUDieatloDS )
Serrices; aDd )

)
Implemmtadoo of 8edIoD 3e(J) of )
the Communications Act - Competith'e )
Biddinl )

GEN Docket No. 90-314 ,
RM-?!., RM-?17S, RM-7618

pp Doeket No. 93-2S3

BEOUlST FOR STAY

CiDciDDati BeD Telephone Company ("CBT"). by its attorneys, hereby requests that

the Commission stay the et!eetivaas of its.June 13, 1994 Mgpmagtmp Opinion 1M Order

(the "pes Order") in the PersoDal CommUDications Services (PeS) proceediDl,l or, in me

alremative. stay the effectiveness of its Ef&h Ram aDd Order (the OICompetitive Bidding

Ord4rOl
) released July IS, 1994 in the Competitive BiddiDg prOCJlJt"4int as it relaaes tD the

PeS service areas where the CinciDDati SMSA Limited PartDetShip c:urremly provides

cellular service.3

1 ID tile M'M of. 'dof till CNpmipIT', IRm 10 "wim New P!nmeJ
C....r ...' ... GEN Docket No. 90-314. RM-7140. RM~717S. RM-7618,
Mpggp'MWm OJieioo pd Order. re1eucd JUlIe 13, 1994 (tbe "PCS Order").

% Ja Ibc Her of Tsr'z''9'k!a of $Ckp 3QI(jl of tbI Cppp'niWi. Act ­
JmR'mt'edpp of ellp••sid'" BMw. PP Dockel No. 93-2S3, Fifth Bepoa apd

~. released July 1', 1994 (!be"~ Bidding O1*T").

3 The CiDcimlati SMSA Limited PanDmhip operates a cellular mobile teIephoDe
busiDess in me Seopapbic triangle bounded gcmera1ly by the cities of CiDciJmati.
Columbus and DaytOn. Ohio.



J. SUMMARY

On July I, 1994 CBT filed a Petition for Review in the United States Court of

Appeals for the Sixth Circuit" cballenliDi the leplity of the cellular eli,ibility restriction

a:ffiImed by the Commission in the pes OriUr. !be cellular eligibility restriction prohibits

entities holding iDrerests of 20 percent or more in c:elJular licaJses coveriDg 10 percent or

more of the popalation in a given. PCS service area from obtain;ne more than 10 MHz of

broadband PCS spectrum in that PeS service area.'

CBT. throulh its affWate CiDcimJati Bell cellular Systems Company ("CBCS"),

c:urrendy holds a 45.008 percent interest, as a limited parmer, in the CiDcinnati SMSA

Limited Partamhip, which operateS a cellular IiceDse cove:riD& more than 10 percent of the ­

population in the Cincinnati Major TradiDg Area (MTA). As a result of this minority limited

partDerShip iDterest. CBT is prohibited from obtai. more than one 10 MHz Basic Trading

Area (BTA) J.iceDse in the CiDciDnati area, aDd is completely iDelilible for any of the 30

MHz MTA licenses in the CiDcizmati area. The CiDcbmati SMSA Limited PartDership is

cutreDtly the subject of a dissolution procteding in the Delaware Court of Chancery.

Depending on the outeomC of that proeeedq, the ceDular iDrerests which cumnt1y make

CBT subject to the cellular eJilllrility restriction may well be liquidated.

Tbe Competiti~Bidding 0,.., establishes auction procedures for awarding

broIdbaM PCS 1iceDIes. While the CompetitiVt Bidding Order does DOt specify the date

• see, cjsjwtj .... r,..... Qwwnr v, Nm' Onmwie'PODS Qnnmjgjgp
eM tbc UniIrd be: of t\ftwQ. Case No. 94-3701, PIfi:ion for Revjcw of an Order
of tbc Fedm1 O!Pn'mietiQDS Qnpmission, filed July 1, 1994.

s See. 47 CPR §24.204.
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these auetioDS will beJin, it does indicate that the 30 MHz MTA licenses will be auctioned

firsl. 6 As a result, it seems hilhlY UDllkely that either the appeal of the pes OTthr or the

dissolution proe«dmg will be fiDally adjudica~ before the auction process begins.

AccordiDlly, CBT hereby requests a stay of broadbaDd pes auction process (as it re1ares to

the pes service areas where the CiDciJma1i SMSA I ·imited PaI1JJersbip curteDl1y provides

cellular service) pendiDg the outcome of CBT's appeal and the Delaware dissolution

proceeding.

U. STANDARD FOR GaANT OF STAY

CBT satisfies the test set forth in Vaipi' PtgoJcgm Jobb,m ApqciMigp, v. FodmJ ­

Power Commission' aDd Wpbjprrnu MetropoJitlp AIg Tramit Cgmmiuion v. Holiday

Tours. Ipc.,' as to when a stay is wamnted. The test requires four factors to be evaluated:

(1) the likelihood of tbe requesting party's success OD tbe merits; (2) the likelihood that

in'eparable harm to the requesting party will result iD the abseDce of a stay; (3) the absence

of harm to other iDterested parties in the event that the stay is gramed; aDd (4) the extent to

which the stay serves the public iDrerest. t Where coasideratioD of !acton two throop four

favor the gram of a stay, the requestiDg party must show only tbat serious questiO,DS have

, Compnit/W! Bidding Or., at para. 37.

7 259 F.U 921, 92S (D.C. ar. 1958) (-Vgip. Jobbers-).

• SS9 F.U 841 (D.C. Cir. 1977) (-WW..Igmj'-).

, Viraipi' Jobbers at 925: Wgbjnaon Ippsit at 843.
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been raised with respect to the merits. IO An evaluation of the four factors as follows shows

that the broadband PCS auctions for the CiDcinnati area licenses should be stayed pending the

outcome of CBT's appeal of the PCS Order and. if necessary, peDdiDg dissolution of the

CinciDDati SMSA Limited Partoership.

m. I.IJCEI,mOOD OF SUCCESS ON THE MERITS

A. AJIMl or the res 0rcJer

As meDtiooed above, CBT ooids a DOD-COntrolliDg limited partDe1'Sbip interest in the

CiDciDDati SMSA UmbrA Partaership (the wpartDmhipW)H aDd, therefore, is adversely

affected by the ceIlu1ar elip'bWty restriction. Tbe Commission's pmpose in adopting this

eligibility restriction was to reduce the potemial for UDfair competition by limiting the ability

of cellular operators to bid for pes spectrum in areas where they provide cellular service. 12

In its appeal of the pes 0rtJe, CBT will show that the ceUular eligibility restriction

ueedless.Iy and arbia'arily precludes oon-comroIliD&, miDOrity cellular inveStOrs like CBT

from fully panicipIting in PCS. aDd does DOt further the pmpose for which the IU1e was

adopted.

10 W""inam Tppjt at 843.

11 As a teIUJt of this miDorily In.ktd ,.....,..., iDIaest, SedioD 24.204 proJuoits
CBT from .... DIIOfe tbID ODe 10 MHz BTA liceDre in die CiDc_ti area. aDd
reDders aT CQIDPIereIy iDIUIible for lIlY of the 30 MHz MTA 1iceD.tes in the
CiDcimau.... WidIout dIis rescricdoll, CST would be entitled to obrain up to

40 MHz of PeS spectnml in tile CiDciDDati area.

11 Second Rt;poa ,psi Order. GEN Docket No. 90-314, at para. lOS.
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Whatever potential antic.ompetitive problems the Commission is seeking to avoid

could only result from control of a cellular operation) not from holdm, a DOD-ControlliDl,

minority interest in such an euleIprise. As a limited partner. CBT's investment in the

Partamhip is purely passive. Under the Parmership Agreement and Delaware law, l' CBT

has DO right to participate in DWJagemeDt aDd DO voting power. Consequently, CBT has no

ability to affect the PartDersbip'5 operations aDd DO ability to enaale in the type of

aDticompetitive coDduet the Commission is trying to avoid through Section 24.204. This is

especially true in CST's case where the geDm1 partDer <i.&s. Ameriteeh) holds a 52.723

perceDt interest in the PartrIa'Ship aDd, therefore. bas total coDtrol over the Parmership's

opaatioDs.

The arbitrary 20 percent standard adopted by the Commission UlJfairly discrimiDates

agajDst CBT as the holder of a 11O!1-CODttollinl. miDority imetest in the Parmenhip. It is an .

arbitrary standard which bears DO relatiODShip w~ver to the actual degree of control

exercised by CBT over the Parmersbip's cellular operations. There is DO difference in terms

of control between an entity with less than 20 percem owaaship aDd an entity with peater

than 20 perceDt ownership wheJe both are limited parmers in a given c:eIlulu operation aDd.

aDOther emity holds the comroWD& leoml partamhip interest. This is precisely the

situation CBT faces as a result of its limited pI11Dmhip iDr.aest in the PInDership, yet the

Commission's lIbitrary rule would afford CST riPts that are vastly melior to those

a1fordecl other eDdties with less thaD 20 percent oWDerShip.

u 1be PanDership is • Delaware limited pa.rmmhip and, therefore, is subject to
Delaware law.
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CBT recognizes that the Commission will likely bold a different view with respect to

tbe merits of CBrs appeal, given that the Commission autbored the pes Order. CBT

submits, however, that the likelihood of its success on the merits warrants the arant of a

stay. In any case. CBT raises serious Jepl issues which, when considered inco~on

with the likelihood of irreparable bum, tbe abseDce of harm to otber parties, and the public

interest, clearly warrant the puting of a stay.

In addition to CBT's appeal of the pes Ortkr. CBT bas initiated a.proceeding in the

Delaware Court of CbaDcery seeking dissolution of tile Partambip.l. 1be Paru1ersbip was

formed in 1982 to market, service and operate a cdIular mobile telephoDe business in the

pographie trianJ1e boUDded generally by the cities of CiDcilmati, Columbus and DaYtOn.

Ohio. The respective perceD1Ile imerests of the gem:ral aDd limited panuers in me

Par1:DerSbip as of the dale of this request are as follows:

Ameriteeh Mobile PhoDe Service of CiJx:imati, IDe. 40.000$

Ameriteeh Mobile PIaoDe service of CiDcinnati, IDe.
CiDeiDDali Bell ceDu!lr Systems CompaDy
Sprint Cellular Company
Cbampaip Telephoae CoJ11PlDY
GIT-cen, Inc.

12.723%
4S.00I~

1.200S
.244%
.825%

14 see. Ciooiw'i Bell l&UnJer~ C!"'MIY v, AD"riYf;b MqbjIe PbePF SeMB
of Cjg:jmwi. IDe.. ct. al.• Civil Action No. 13389. Court of Cbaor.ery. State of
Delaware, in aDd for New Castle COUDty.
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The Complaint requestS that tbe Court emer an order dissolving the Parmership. aDd

appoiDdDa a liquidating trUStee with full power to: (1) collect all mooey due the Partnership;

(2) pay all debts of the Partnmbip; (3) sell the.property and assets of the Parmersbip,

iDcJudiDg tile sale of the PartDerShip in its emimy; aDd (4) distribute any surplus assetS to

CBCS and the other limited partDerS ratably accordiD& to their respective mt.erests. In the

alternative, should the PartDeJ'Ship DOt be sold in its entirety by the liquidatiDI trustee, the

Complaint asks the Court to distribute to CBCS the licenses and assetS to provide cellular

telephone service in the Cincinnati and SU11'OUJ¥fiDg areas pursuant to the terms of the

PartDersbip A&r=nent.

CBT submils that UDder Delaware law me Court of Clancery is likely to eurer an

order dissolving the plU'tDel'Ship. However, at this point it is unclcar how the PartDenhip's

assetS will be disnibuted amoDI the parmm or what the time frame for such distribution

will be.

IV. J.JJCEJ ·mOOD OF 1RItEP.ABA.BLE HARM

The Competittve BiddIII, Orur does DOt specify the date tbe broadbaDd PCS auctions

will begin. It does, however, iDdicate that the 30 MHz MTA liceDses wW be au.eticmed

fust. U Every iDdication is that these auctions will be,m in the very Dear future. Thus. it is

biJhly unlikely that CST's appeal of the PCS Or«r, and the dissolution of the Partnership,

wUl be fiDally adjudicated before me broadba:ad PeS auctions begin. Consequemly. if CBT

is prohibited from biddiDg on any of the 30 MHz licenses in the CiDcilmati area IS a result of

15 Comp«triv~ Bidding 0,..,. at para. 37.
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its miDority iDterest in the Parmership and, if the Court of Appeals subsequently strikes down

the ceDular eligibility restriction, CDT would suffer irreparable bam1 since irs competitors

will already have acquired all the 30 MHz MTA licenses available in me CiDc~ area.
J

Similarly. ifCBT is prohib~ from bidding on any of tbe 30 MHz licenses in the Cincinnati

area as a result of its miDority imerest in the PartDmhip and. if the Partoership is

subsequently dissolved such tbat CBT euds up wiI:bout an attributable imerest in the cellular

licenses currently operated by the PartDership. CBT will be essemially precluded from

participation in both PeS aDd ceJlular service. UDder these circ:umstaDCeS, tbe Commission

CIDDOt 10 forward with the CiDcimati area broadbaDd PeS auctions without causing

irreparable bum to CBT.

If, due to the timiDc of the auctiODS, CBT is precluded from fully participatiDg in

PCS, CBT would be placed at a tremeadous disadvamage vis a vis its competitors. Recent

paDel disc:ussions CODducted by the Commission's PCS Task Farce provide an iDdq»mient.
basis for this cooclusion. Most of the paaelisrs at those discussions acree that demand for

PeS, both as a complement to existing wireline te1ephoDe service an<! as a repW:cment

thereof. will crow sharply 0DCe PCS is JiceaIed aad deployed. For example, the PersoDal

CommUDicaUODS 1Dcorporated Association ef'im*S tbat PeS subscriptioDS will reach 8.55

miWOD by the end of the first daree years of service deployment aDd IJ'OW by 264 percent

between 1998 IUd 2003.·' That equates to a market peaetI21ion rare of approximately 3.1

percent by die ead of the f'JI'St three years aDd 10.4 perceD1 by 2003. Similarly, Dr. C. 1.

1. See. PaDd No.1: PeS Demand PrectidioDs - Statemem of 1b.omas A. Stroup,
PresideDt. Personal Onnnmieations Industry Association, at p. 4.
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WaylaD of GTE Personal Communications services estimates that by the year 2005 total

wireless voice services - iDcludiDg both ccUular aDd PCS - will reach some 30 percent of the

population. This traDSlates into a market peDeU'ltion of approximately 70 perceIIt of U.S.

households. 11 AJ a wireliDe carrier. CBT would be irreparably harmed if it is deDied the

opportUDity to fully panicipate in this wireless revolution.

v. ABSENCE OF RAltM TO O'tBD PARTIES

No other party will be haImed if a stay is granted. A stay would simply preserve the

swus quo UDtil the Coun of Appeals bas aD opportunity to review the legality of the cellular

eU.ibWty restriction aDd the PartDership is dissolved. Currently. there are DO cntitie~

licensed to provide broadband PCS. Thus, a stay would DOt give any party a jump OD the

competition. No matter what the Court of Appeals decides with re$peCt to the ceUUJar

eliaibility restriction, or what the Coun of CJwmray decides with respect to the dissolution

proc:eed.ing, the Commission can begin me PCS auction process for the Cincinnati area

licenses without harm to any other party 0DCe those cases bave been resolved.

VI. TIlE PUBLIC INT'EIlEST

The Viliri, Jobbers court recopized !bat me .y of an admbristntive order raises

particular public iDrerest concems.11 The Commission would err in assuming that the public

17 See, PaDeJ No. I: PeS DemaDd PredictioDs - Prepared R.emarb of 'Dr. C. J. WayJan.
GTE PersoDll Commuaicarions Services. at p. 2.

11 virzine Jobbers at 924.
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interest would best be served by starting the auction process prior to the Court's decision on

the legality of the cellular eligibility resrrlction aDd prior to dissolution of the Partnership. A

stay of the auction process for tile CiDciDnati alta licenses will promote competition by

ensuriD& that elilibility restrictions are as DaITOW IS possible. Allowing CBT to participate

in the auctions will increase the number of bidders aDd, tberefore, is likely to iDcrease the

revenue ,enerated by the auetioDS. This is clearly in the public interest since a~on
I

revenues will be used to reduce the Federal budcet deficit. J9

The Commission bas acknowledged the beDefits to CODSUIDerS from pcrmittiDg local

exchmae carriers like CBT 10 participate in PeS.20 CBT has lbe resources and tecJmoloaical

expertise to foster the rapid deploymem ot PCS in its service territory. Jndtl'd, CBT may

represent the best oppommity to bring PCS services rapidly to consnmers. MoreoverI CBT

may well be able to offer a broader rmge of PCS services at a lower cost tban other

poteDtialliceasees. Failure to gram a stay would llDlJN'M!sarily resuiet CBT's eDUy into PCS

aDd harm COD.SUtDefS by excludiDg a viable compeUtor from the wireless telecommunications

marketplace.

In order to remain COIIiJIdiave, CBT must !live the same opporamity to PfOvide PCS
J

as cable companies, competitive access providers aDd other entiDes. Without the opportunity

to fully participate in PCS, CBT may Dot be able to offer its customers the full range of

telecommmUcatioDS services made possible by the wireless revolution. This would be

deuiweuta1 DOt only to CBT, but to the public as well.

l' See 47 U.S.C. §309(j)(8).

20 Second Rgort ,00 Otdcr. at para. 126.
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vu. CONCLUSION

CST bas raised significant Questions regardiDe the lelality of me cellular eligibility

restriction set forth in the PCS Ortkr. CBT bas also shown that even if this restriction is

upheld by the Coun of Appeals, CBT may still be able to participate in me auctions since its

interest in the PartDe1'Ship may well be liquidated in the Delawue dissolution proceediug.

These questions should be reviewed aDd resolved before me broadbaJld pes auctions begin

for licenses in the Ci:Dcimati area. ODIy tbrough full aDd equitable operation of the legal

process can responsible aDd effective regulation be achieved.

WHEREFORE, good cause haviq bleD sbown, CBT respedfulIy requestS mat the -

Commission stay the broadbaDd PCS auction process (as it relates to the PeS terVice areas

wbere the Cincinnati SMSA Lim.i1ed PartDersbip eutreDl1y provides cellular service) until

CBT's appeal of the PCS Order aDd the Delaware dissolution procef.diDg are reso~ved.

FROST JACOBS

By ~~
~......-----..--"--..~~---

2500 PNC Cater
201 East Fifth Sueet
CiDcimlati, Ohio 45202
(513) 6S1-6800

DaIId: July 21. 1994
011..1.01
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